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COMPARATIVE TABLE — EMPLOYMENT LAW 2004

Labour Law Provisions

Employment Law 2004

Application Does not apply to public service, charitable Applies to all employees including public servants and
organizations or churches. employees of churches and charitable organizations.
Does NOT apply to:

- Casual Employee - “a person who is employed for a
period not exceeding 30 calendar days continuous
employment

- ifless than 30 days but recalled within 7 days , then days
shall be totaled, and if exceed 30 days, then NOT casual
employee

- atotal of 0 days or more in a year, NOT casual
employee

- not seasonal employees

- Essential services — generally excluded from overtime
pay provisions

Section 3
Contract Statement of Working conditions Written contract of employment

shall contain all the tferms of employment

where a provision required by law is missing, the
confract willbe deemed to contain the minimum
standards of the law

shall *be in accordance with Form 1", but may contain
terms above the minimum standards of the law

the employer shall provide to employee within 7 days of
employment 2 original contracts for signing, 1 to be
given to employee

where there is a change of circumstances which renders
the contract at variance with the changed
circumstances, the employer and employee shall agree
new terms

payment of "admission-of-guilt” fines where in
contravention of this provision

Section 6
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Labour Law Provisions

Employment Law 2004

Probation Period

- aninitial period of 6 months

- may be extended for another 6 months

- training required during probationary period

- may terminate with reasons with at least
twenty-four hours notice

- probationary period and requirements remain the same,
except the period of notice of termination is now 1
day'’s notice per month for either employer or employee

Section 9

Compassionate Leave

- defines an employee’s immediate family as
the spouse, parents and children of the
employee

- up to a maximum of five days for each
twelve-month period of the employment

- “immediate family” has now been extended to include
“any other person whom the employee holds in the
same regard as a member of his immediate family and
the employer, on reasonable evidence being provided,
recognizes as such”

- 5days

Section 15 (12)

Sick Leave

If an employer considered that the extent of an
employee’s sick leave rendered the employee
unfit, could terminate employment subject to the
provisions of fairness under the Law.

Employer must now have the support of 2 medical
practitioners to certify the employee is likely in future to need
more than the normal entittement to sick leave, before
determining the employee is unfit and can then terminate.

Sections 18 & 19

Maternity Leave

12 calendar weeks maternity leave in any 12
month period with 20 days (4 weeks) being with
pay, the next 20 day being with half basic pay and
any other time being without pay.

Similar provisions where the female employee , af the
expected date of delivery would have been employed with
the same employer for at least 12 months, or who last gave
birth at least 12 months before the delivery date;

Where the female employee at the expected date of delivery
will have been employed for at least 24 months or who last
gave birth 24 months before the delivery date whilst with the
same employer, entitled to 12 calendar weeks, with the first 40
working days at basic wage and the rest with no pay.

Paternity leave

No provision in present law

- Biological father

- 24 month period or pro-rated if less — cannot be refused if
working for more than 6 months

- 2 weeks leave (10 working days)- first 5 working days at
basic pay, next 5 working days no pay
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Labour Law Provisions

Employment Law 2004

Adoption

A female employee who adopts a child under 3
years to be entitled to adoption leave of 9
calendar weeks, with 15 days at her last basic pay,
once in any 36 calendar months.

No age limit on child

For female -9 calendar weeks with basic pay for 25 working
days every 24 months, or pro rated if less.

For male -paid adoption leave of 1 calendar week every 24
months or pro rated if less

- leave does not accrue and is not remunerable if not
used

Sections 20 and 21

National Minimum
Basic Wage.

- provides that the Governor may, by Order,
prescribe a Natfional Minimum Basic Wage

- Governor may establish a Minimum Wage
Advisory Committee

- 8 members on the committee, equal
numbers of employers and employees with
such other representatives of such other
interests as he see fit

- where a NMBW fixed , it shall be an offence
for an employer to employ an employee at
less than the NMBW, and on conviction, may
be ordered to pay any fine or other penalty,
such sums representing the difference
between the amount which should have
been paid and which was actually paid, plus
interest of 10%

- MWAC is "hereby established”

- 9 members on the committee, 3 employers, 3
employees, 3 representatives of Government, with at
least 1 from the Ministry

- if breach, Director shall investigate and ask employer to
respond

- if determined by Director that there has been a violation,
shall request to pay employee within a specified period

- if employer fails fo do so, Director shall refer the matter to
the Attorney General who may institute criminal charges

- on conviction, fine/penalty plus amount which remains
to be paid and interest of 10%

- Gratuities not included in calculation

Sections 25, 26

Rest periods

Section 23(2) allows for specific breaks for
specified industries including construction,
manufacturing, heavy equipment operators,
hospitality, gardening and

Landscaping;

- rest period of at least 24 consecutive hours in each
consecutive 7 day period
- an employee who works an 8 hour shift shall be entitled fo a
rest break of 15 minutes and a meal break of 30 minutes
- specified industries now include water sports, household
domestic work, and retail business
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Labour Law Provisions

Employment Law 2004

Rest periods (cont.)

- specified industries continue to have same breaks as
before
Breaks — 15 mins — 3-5 hours
2 x15 mins — more than 5 hours
30 mins meal break

- 15 minutes breaks are at basic pay, but meal break
“shall be agreed by contract”

Section 27

Standard Work
Week/Day

9 hours — day
45 hours in any 168 hours (7 days)

37.5 hours — 40 hours in any 168 hours

Section 28

Overtime Pay
In General

- allows for employers and employees to
contract out of overtime pay, and receive
time-off equivalent to the extra hours in lieu
where the employee shall work more than
standard work week

- employees of professional or managerial
level may contract out of overtime

- non-managerial staff may agree with
employer that no overtime will be paid for
extra hours

- still allows time off in lieu of overtime pay with basic pay
- employer shall negotiate with trade union or employee
group with a view at arriving with the employees as a

group whether the hours in excess of standard work
week shall be at regular or other specified higher pay
(amounting or not amounting to full overtime pay),

PROVIDED that
(a) cannot contract out of overtime in excess of 44
hours

(b) if employee is receiving benefits in excess of law
which is equivalent to the overtime pay to which
he would have been entitled, then shall not be
entitled to overtime pay

- employees of managerial level, professional level or
salaried employee may contract out of overtime.

Section 29

Remuneration

- regular period basis

- not exceed 1 month intervals

- paid on ordinary working days during ordinary working
hours

Section 34
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Labour Law Provisions

Employment Law 2004

Deductions
from wages

Certain deductions not allowed

Certain deductions allowed eg: suspension of an
employee where given written warning with
consequences.

Can no longer deduct for suspension

Section 33

Pay Statement

Requires an employer to provide a precise
statement showing how wage or gratuity
payments were made and also showing any
deductions made thereof.

- Pay Statement (Form 2) must be provided to employee

Section 32

Work accounts

Every employer with 10 or more employees shall
keep an accurate work account in respect of
each employee

In addition to the pay statement, the employer shall keep a
work account (as in Form 3) with respect to each employee
- employer shall preserve work accounts for at least 3

years
- employer shall preserve work accounts for at
least 2 years Section 36
Gratuities Part V

- not applicable to service employer who allows service
employees to keep gratuities paid fo them and does not
add to basic bill an additional amount

Relevant Forms
Form 4 — Declaration as to Keeping of Gratuity

Form 6 — Plan for Distribution of Gratuities
Form 7 — Monthly Record of Gratuities

Form 8- Gratuity Distribution Statement

Severance Pay

- employee entitled to severance pay if
worked in excess of 1 year upon termination
by employer for any reason except for cause

- payable for full period of employment

- 1 week’'s wages at employee’s latest basic
wage for each completed 12 month period ,
subject to a maximum of 12 weeks pay

- 1 weeks' wages for each completed 12 month period of
employment, the relevant weekly wages being the
highest basic wage for the preceding 12 month period

- NO Maximum
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Labour Law Provisions

Employment Law 2004

Severance Pay (cont.)

- employees not entitled to severance pay if

recalled by employer within 30 days

employees in agriculture and construction
would not be entitled to severance pay
where their termination may be deemed
temporary if they were re-hired or re-called
within a six month period

Nno penalty provision

- employees in agriculture and construction — now 90 days

- where a Grand Court, a court of summary jurisdiction or
Employment Tribunal finds an employer liable for
severance pay, in addition fo any orders it may give,
shall order the employer to pay a penalty not in excess
of 12 weeks' pay, where the employer has been
adjudicated to have been in violation of severance pay
provisions within 2 years immediately preceding the
date of the violation before the adjudicating authority

Sections 44-51

Resignation/

provides for a payment to those persons who

- an employee who has attained age 60, worked for 1

Retirement were not qualified to confribute to a pension year or more and voluntarily resigns shall be paid in
allowances scheme under the National Pensions Law addition to other entitlements, an allowance equal to 1
allowance of up to 12 weeks at employee’s week's pay af the highest basic rate in the preceding 1
latest basic wage year, for each completed year
- “voluntary” retirement/resignation includes if due toill-
health or on the recommendation of a doctor
- allows the employers to offset their contribution fo those
pension plans against any amount of retirement pay due
under the Law
Part VIl — Sections 52-53
Dismissals in fixed terms contracts, no question of - fixed term contracts unchanged

fairness or termination arises where a
contract comes to an end

- dismissal for good cause deemed not unfair if

(a) misconduct
(b) pursuant to a written warning;
(c) performance

- redundancy provisions now include “discrimination”
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Labour Law Provisions

Employment Law 2004

Dismissals (cont.)

(d) redundancy

(e) contravention of a legislative provision

(f) some other substantial reason which
would entitle a reasonable employer to
dismiss

- written warning usually would suffice for both
misconduct and unsatisfactory performance

- written warnings needed in almost every case except:

(a) committing a criminal offence in the course of
employment

(b) behaved immorally n the course of his duties

(c) taking or being under the influence of drugs or
alcohol during the hours of his employment

Form 9
Misconduct — 1 warning
Substandard performance - 2 warnings — remedial instructions

and training required during this time.

Dismissal will be presumed fair if warnings given as set out in
Form 9

Employee should sign each warning, or if refuses, employer
should date and make notation on warning.

Sections 54-58

Employment Tribunals

The jurisdiction of the Tribunal is limited to unfair
dismissal and severance pay issues.

The Tribunal shall have jurisdiction fo hear and determine any
matter relating fo any dispute concerning any rights conferred
by or under this law and may make such decisions and orders
as may be necessary to give effect to those rights.

Complaints may come from employers, employees,
employers’ groups, trade unions or any other party with an
interest in an employment —related matter.

Sections 78, 80(7)
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Labour Law Provisions

Employment Law 2004

Complaint process

Under the new Law, it is proposed:

(a) complaint to be filed with the Director of Employment
Relations

(b) he can make determination if claim is frivolous and
vexatious, or as a result of ill-will or malice, and in such
cases, advise the complainant of his findings

(c) he will direct this to an authorized officer who shall
investigate and attempt to settle the issue

(d) if conciliation fails, then it will be directed to
Employment Tribunal

Section 79

- Tribunal may on a finding against the employer, order:

Remedies
- an amount as compensation (not exceed 1 week’s
wages for each completed year); or
-reinstate the employee with back pay
- a discretionary penalty of a maximum of 12 weeks if
the employer had in the preceding 2 years, been
found to be in violation of the law
- an appeal is to the Summary Court, and then to the
Grand Court, in each instance within 14 days, and on a
point of law or judicial review.
Sections 60, 80
Health/Safety & | Part VI Provisions remain largely the same, except that a household is

Welfare at work

excluded from the registration provisions, but if an accident
occurs in the household, then a report must be made.

Part IX, and Forms 10,11.
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Labour Law Provisions

Employment Law 2004

Administration

Department of Human Resources
Director of Labour

Department of Employment Relations
Director of Employment Relations

- the Director shall have all such powers as are necessary
and expedient for the better carrying out of the
purposes of the law

- the Director may on the report of any person or on his
own volition, refer any dispute or matter to the
Employment Tribunal for adjudication

- powers of enfry and inspection very wide (Section 75)

- power to issue citations where in the opinion of the
authorized officer an offence has been committed
under the law or any employment related law or report
to the Police

Miscellaneous
provisions

Part IX

Discrimination — Section 80 — no person (whether
an employer or employee) shall discriminate with
respect to any person’s hire, promotion, dismissal,
tfenure, wages, hours or other conditions of
employment, by reason of race, colour, creed,
Sex, pregnancy or any reason connected with
pregnancy, age, mental or physical disability
(provided their ability fo perform the job is not
impaired), political belief or the exercise of any
other rights under this or any other law.

General Pendlties — where no other penalty
provided, First offence on Summary conviction -
$2500 and imprisonment of 6 months,

Second or subsequent offence - $5000 and
imprisonment of 12 months

Continuing offence - $100 for every day

Section 84 — An employer or prospective employer, shall not
on the grounds specified...... discriminate in relation to:

(a) framing of and advertisement of the job

(b) selection for interview and conduct thereof

(c) decision to hire, promote, discipline or dismiss

(d) terms of employment

(e) any other matter directly or indirectly related to

employment or prospective employment

- grounds now include — national extraction, sexual
preference, conscience, any criteria that may be
specified in the Constitution

- employer may not directly engage in or permit or
condone the occurrence of sexual or other kinds of
harassment of the employee in or around the workplace

Similar provisions

Section 99 —Precedence of this Law — where this Law conflicts
with any other employment-related Law, this Law prevails.
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Form 1
Section 6

CONTRACT OF EMPLOYMENT
The Parties

1. , employer

[insert address of employer]

[insert daytime phone number of employer]

And
, employee
[insert address of employee]
[insert daytime phone number of employee]
Duration
2. This contract commences on [insert day/month/year]
The last day of the contract is [insert last day]
(Or)
The contract is for an indefinite period of time ____ [tick if applicable]
Termination
3. The notice period for termination of this contract for either party is

[insert period of time for notification]
Notice shall be in writing, addressed to the parties at the addresses shown above, and either
delivered by hand or posted.

Job title and responsibilities

4. The employee is employed as . [insert job title]
The general responsibilities and duties of the employee are as follows:-

together with such other related duties as may be assigned from time to time.
Special requirements and/or conditions

5. The special requirements/conditions for this job are as follows:-




. [insert N/ A if inapplicable]

Standard work week

6. The standard work week is hours. [insert 37.5, 40, 45, 48, or as the case me be]

Hours of Work

7. The employee’s regular hours of work are from to each weekday and
from to on Saturday. [insert N/A if inapplicable to Saturday and

generally adjust as necessary].
The following particular terms relate to the employee’s hour of work

. [insert any particulars] [insert N/ A if inapplicable]

Remuneration

8. The  employee’s rate  of  remuneration will be $ per
week/fortnight/ month/other, that amount being calculated at the rate of $ per
hour, and shall be paid [state
intervals or dates when remuneration will be paid] and/or the commission shall be calculated
as follows:-

Overtime pay

9. The employee is a wage-earner and will be paid weekly/monthly/other [please state].
Overtime will be paid at one and one-half time the hourly rate and public holidays will be at
double the hourly rate or compensation time-off at basic pay in accordance with the
Employment Law.

(Or)

The employee is a salaried employee: Overtime will be paid at one and one-half times basic pay
is not applicable. [choose one option, i.e., between wage-earner and salaried employee]

Pay statement

10. The employee will, with each wage/salary payment made, receive a pay statement in the form
prescribed by section 32 of the Employment Law.

Probation

11. The employee’s probationary period will be [insert the period of any

probation] [insert N/A if inapplicable] and with regard to the period of probation section 9 of
the Employment Law, a copy of which is attached, applies.




Breaks

12.

(Or)

Leave

13.

The employee being in an industry other than a “specified industry” as defined in section 27 of
the Employment Law, is entitled to a rest break of fifteen minutes and a meal break of

[insert “thirty minutes” or longer time] during an eight hour period of work each
day. The employee will be paid at the regular rate for the fifteen-minute break, and the meal
break remunerable [insert “is” or “is not”]. The remuneration for the meal break
shall be at the rate of [if applicable, indicate rate].

The employee is an hourly-paid employee employed in a “specified industry” as defined in the
Employment Law, being construction, manufacturing, heavy equipment operating, hospitality,
water sports, gardening or landscaping, and household domestic work, and is entitled to a
break of [insert “fifteen minutes” or longer period] during a three to
five-hour workday; or during a five to eight-hour workday [insert “two
fifteen-minute breaks” or more breaks of longer duration]; and during each period of more than
five hours, a meal break of at least thirty minutes, in addition to any breaks specified in this
clause. The employee will be paid at the regular rate for the fifteen-minute break, and the meal
break remunerable [insert “is” or “is not”]. The remuneration for the meal break
shall be at the rate of [if applicable, indicate rate].

The employee is entitled to days vacation leave, at his/her basic pay each year.
Vacation pay earned will be paid at the time leave is taken. Vacation leave should be requested
at least two weeks prior to the first day of the requested leave.

Sick Leave

14.

The employee is entitled to sick leave of ten days, paid at his/her basic rate per annum. Sick
leave is only to be taken when the employee is ill or otherwise incapacitated. The employee is
required to contact the employer as soon as reasonably practicable to report the necessity of
taking sick leave. A medical certificate is not necessary for the first two days of leave. Where
the employee takes three days consecutive sick leave or more, the employee must on returning
to work present the employer with a physician’s certificate to cover all the consecutive days of
leave from the beginning. The employer reserves the right to waive the physician’s certificate
requirement verbally.

Severance pay

15.

(Or)

Severance pay will be one week per twelve-month period of employment completed with the
employer and will be payable immediately upon termination. If it is contemplated that the
employee will be rehired within thirty days, payment of severance pay will be paid on the
thirty-first day if the employee has not been rehired within thirty days.

The Employee is employed in agriculture/construction [delete one] and if it is contemplated
that the employee will be rehired, severance pay will be due and payable in ninety days from
termination date if he has not been rehired in that time period. [delete one option]



Worker’s compensation

16. Worker’s compensation protection is provided by the employer in the event of injury or
accident on the job resulting in any form of incapacity or death. Worker's compensation
provision is by policy number with

[insert name of insurance company].

(Or)

The employer has become bonded against the liability in relation to the employee’s injury or
accident in or relating to the workplace, in the amount of Dollars [insert
amount].

Pension

17. An employee pension plan is in place in accordance with the law for the time being in force

relating to pensions, and the details of the plan will be made available by the employer to the
employee as soon as reasonably practicable but in any case, within fourteen days of signing of
this contract by the employee.

Dispute settlement

18.

A method of conflict resolution is in place. Should the employee have a complaint or wish to
discuss any issue regarding his employment in relation to other employees, pay, scheduling,
working conditions, safety or otherwise, those issues are to be referred to
, the manager/employer [insert name of manager or employer]. If
the issue is not resolved at this level, then it may be taken to the Director of Employment
Relations for resolution by conciliation, mediation or arbitration, or failing resolution by the
other means, by submission to the Employment Tribunal.

Dismissal

19.

g)

Nothing in this contract prevents the employer from dismissing an employee summarily,
without warning, if the employee is guilty of serious misconduct.

Where the misconduct is not serious, the employer may dismiss the employee after only one
warning, giving the employee one month in which to improve his conduct.

Where the employee is guilty of substandard performances, the employer may dismiss the
employee after two written warnings.

Should the employee be presented with a warning, he will be required to sign it. Signing does
not indicate that the employee agrees with the contents of the warning, but indicates that the
employee has seen it.

In the case of substandard performance, after the first warning, the employee will have [ ]
month(s) to raise his level of performance. After the second warning, the employee will have
[ ] month(s) to raise his level of performance.

If the conduct of the employee does not improve after the warning referred to in sub clause (b)
above, or, the performance of the employee does not improve within one month of the final
warning, the employee can be summarily dismissed.

A dismissal under this clause means the forfeiture of benefits not already earned and forfeiture
of severance pay.



Law governing this agreement

20. This contract shall be governed by and be construed in accordance with the Laws of the
Cayman Islands and in event of dispute the Laws of the Cayman Islands shall apply.

Agreement contains all terms

21. Except for any provision that applies by virtue of law, the employer and employee
acknowledge that this document constitutes the entire agreement between them.

Amendments

22. No amendments or modifications to this contract shall be valid or binding unless made in
writing and signed by both parties and specifically the date on which they shall come into
operation.

Capacity of parties to sign
Both the employer and employee warrant that they have the requisite capacity, authority and
permission to enter into this agreement.

Employer’s signature
Name of signatory
Designation Date

Signature of witness
Name
Designation Date

Employee’s signature
Name
Designation Date

Signature of witness
Name
Designation Date




Form 3
Section 36

WORK ACCOUNT

Name of Employer

Address of Employer

Telephone number of Employer

Fax number of Employer

E-mail address of Employer

Name of Employee

Time worked, by pay period

Type and length of leave taken:
Vacation leave

Sick leave

Compassionate leave

Parental leave

Other leave
Payments:
Basic remuneration
Allowances
[itemize each Allowance]
Deductions

[itemize each Deduction]

For an employee paid on a piece-work basis, describe also the work done,




Form 2
Section 32

PAY STATEMENT

Name of Employer

Address of Employer

Telephone number of Employer

Fax number of Employer

E-mail address of Employer

Name of Employee

Date

Period: Week number

Month number

Department

Pay method: cash/cheque/direct deposit/postal order

Rate Hours

Total pay (this period)

Less: deductions [state what they are for]

Advances:

Cost of materials/tools/implements

Welfare

Insurance

Court-ordered deductions

Contribution to pension

Other authorized deductions

TOTAL DEDUCTIONS

NET PAY

Year to date: Total pay

Total Deductions




Form 9

Section 57

WARNING TO EMPLOYEE

As per your contract of employment dated a written warning notice is to
be issued to you when you have been guilty of misconduct or your performance is substandard. You
are required to sign this notice.

Your signature does not indicate your agreement with the contents of this notice. Your signature
indicates only that you have received it.

Name of Employee Date

Name of Employer

This notice is served to you as written warning for the following reason(s):-

Misconduct/substandard performance [indicate which one is applicable].

Details of misconduct/substandard performance [indicate]:-

Action to be taken:

As this is a case of MISCONDUCT, you are entitled to one warning. Accordingly, you have ONE
MONTH from today to improve your conduct. IF YOUR CONDUCT DOES NOT CHANGE WITHIN
THIS PERIOD OF ONE MONTH, YOU WILL BE SUMMARILY DISMISSED, FORFEITING ANY
UNEARNED BENEFITS AND FORFEITING ANY SEVERANCE PAY, IN ACCORDANCE WITH THE
EMPLOYMENT LAW.

(Or)

As this is a case of SUBSTANDARD PERFORMANCE, for which you are entitled to two warnings,
please note the following [delete below what does not apply]:-

1.

This is your FIRST WARNING regarding this substandard performance and
[insert a definite and reasonable period] you have from today
during which you are to repeat this kind of substandard performance.

As your substandard performance has not been corrected, this is your
[insert a definite and reasonable period] SECOND AND
FINAL WARNING regarding the same. You have from today to raise your level of
performance.




IF YOUR PERFORMANCE DOES NOT IMPROVE WITHIN THE PERIOD SPECIFIED, YOU WILL BE
SUMMARILY DISMISSED, FORFEITING ANY UNEARNED BENEFITS AND FORFEITING ANY
SEVERANCE PAY, IN ACCORDANCE WITH THE EMPLOYMENT LAW.

Your first warning notice was issued to you on [insert date].

Your second warning notice was issued to you on [insert date].

Signature of employer/supervisor

Name of signatory

Designation Date

Signature of witness

Name

Designation Date

Signature of employee

Name

Designation Date

Signature of witness

Name

Designation Date






